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PER CURI AM

CGeorge C. Cooke appeals a sentence inposed by the district
court followng his guilty plea to one count of possession of an
unregi stered shotgun with a barrel shorter than 18 inches. See

26 U.S.C. A 8 5861(d) (West 2002). Finding no error, we affirm

At his sentencing hearing, Cooke argued unsuccessfully that
the federal sentencing guidelines were unconstitutional under

Bl akely v. Washington, 124 S. C. 2531 (2004), and that inposition

of a sentence under the guidelines would violate his Sixth
Amendrent rights. The district court cal cul ated Cooke’'s O fense
Level to be 21, based in part on a finding that Cooke had been
convicted of a drug felony prior to conmtting the present offense,

see United States Sentencing Guidelines ©Mnual § 2K2.1(a)(3)

(2003). The court also calculated his Crimnal Hi story Category to
be IV, yielding a prescribed guideline range of 57-71 nonths

Utilizing this range, the district court inposed a 66-nmonth prison
termto be followed by three years of supervised rel ease. Pursuant

to our recomrendation in United States v. Hammoud, 378 F.3d 426

(4th Cr. 2004) (en banc), vacated and remanded, 125 S. C. 1051

(2005), the district court al so announced an alternative sentence- -
treating the guidelines as advisory rather than mandatory--of 72

nmont hs i nprisonnent to be followed by three years of supervised



rel ease. Cooke objected to the announcenent of an alternative

sent ence.

.
Cooke argues that his 66-nonth sentence ran afoul of Blakely

and United States v. Booker, 125 S. C. 738 (2005), because it

exceeded the maxi mum aut horized by the facts admtted pursuant to
his guilty plea. Specifically, he challenges the increases in his
gui del i ne range based on the findings of the district court that he
had a prior felony conviction for a controlled substance offense
and that he had a Crimnal Hi story Category of IV.

The constitutional rule applicable to Cooke's clains was

expressed in Apprendi v. New Jersey, 530 U S. 466, 490 (2000):
“Qther than the fact of a prior conviction, any fact that increases
the penalty for a crinme beyond the prescribed statutory nmaxi mum
nmust be submitted to a jury, and proved beyond a reasonabl e doubt.”
The prior-conviction exception in this rule is based on the pre-

Apprendi deci sion of Al nendarez-Torres v. United States, 523 U. S.

224 (1998). Wile the Court in Apprendi questioned the correctness

of Al nendarez-Torres, it did not overrule the decision, see

Apprendi, 530 U. S. at 489-90, nor has it done so since.

The district court ruled that its findings regardi ng Cooke’s
past offenses fell wthin the prior-conviction exception and
therefore did not violate the Apprendi rule. Cooke does not argue

that those findings fall outside the prior-conviction exception.
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Cf. United States v. Washington, 404 F.3d 834, 842 (4th G r. 2005)

(finding plain and prejudicial error when “the sentencing court

relied on facts outside of the prior indictment and resolved a

di sputed fact ‘about a prior conviction (quoting Shepard v.

United States, 125 S. C. 1254, 1262 (2005) (plurality opinion))).

Rat her, he maintains that the exception no |onger exists because

Al nendarez-Torres is no |longer good |law. W disagree.

Regardl ess of whether we believe that the overruling of

Al nendar ez-Torres nmay be i mm nent, see Shepard, 125 S. . at 1264

(Thomas, J., concurring in part and concurring in the judgnent)

(“Alnendarez-Torres ... has been eroded by this Court’s subsequent

Si xt h Amendnent jurisprudence, and a majority of the Court now

recogni zes that Al nendarez-Torres was wongly decided.”), unti

such overruling occurs, we nust follow the decision, see Agosti ni

v. Felton, 521 U S. 203, 237 (1997) (reserving “prerogative of
overruling its own decisions” even if ruling “appears to rest on
reasons rejected in sone other line of decisions” (internal

quotation marks omtted)); West v. Anne Arundel County, 137 F.3d

752, 757 (4th Cr. 1998) (“Qur task ... is not to predict what the
Suprene Court mght do but rather to follow what it has done.”).

We therefore reject Cooke s claim

[l
Cooke al so maintains that the district court |acked statutory

authority to inpose a term of supervised rel ease because Bl akely
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rendered the Sentencing Reform Act invalid in its entirety. e
di sagr ee.

The Suprenme Court held in Booker that the only provisions of
the Act rendered invalid by Blakely were those provisions that
mandat ed sentencing and appellate review in conformance with the

gui delines. See Booker, 125 S. C. at 764 (severing and exci sing

18 US CA 8 3553(b) (1) (West Supp. 2005) and
18 U S.C A § 3742(e) (West 2000 & Supp. 2005) and decl aring that
“Iwith these two sections excised ... the remainder of the Act
satisfies the Court’s constitutional requirenents”). The
provisions of the Act authorizing the inposition of supervised

rel ease terns remai ned i ntact.

| V.

Cooke finally argues that the district court violated his
Fifth and Sixth Anmendnent rights by announcing an alternative
sentence pursuant to our recommendation i n Hanmoud.

Because Cooke has not been ordered to serve the alternative
72-nmonth sentence, any claimhe may have on appeal with regard to
that sentence is not yet ripe. In any event, even were we to
determne that +the district court erred in announcing an
alternative sentence pursuant to our recommendation in Hamoud,
that error would be harmess in light of our affirmance of the 66-

nmont h sentence actually inposed.



V.
In sum for the foregoing reasons, Cooke's sentence is

af firned.

AFFI RMED



